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in which chiropractors touted the effectiveness of chiropractic as a substitute for
immunization and in treating infectious
disease. In October 1993, BCE published
notice of its intent to permanently adopt
section 317(y), and held a public hearing
on the proposal on December 9 in Sacramento. At the hearing, many chiropractors
expressed their opposition to the proposed
language on various grounds, and also
alleged that various Board members have
conflicts of interests which render them
ineligible to vote on the adoption of section 3 17 (y); specifically, those chiropractors contended that certain Board members'
affiliation with the California Chiropractic
Association (CCA), which they allege petitioned BCE to adopt the proposed rule,
requires those Board members to recuse
themselves. The Board delayed action on
matter until its January meeting, in order
to allow the Fair Political Practices Commission (FPPC) to review the conflict of
interest matter. [14:1 CRLR 155-56; 13:4
CRLR 188-89]
At its January 6 meeting, BCE noted
that the FPPC response indicated that if
CCA is a source of income to any member
of the Board, that member could participate in the decision regarding the adoption
of section 317(y) only if the decision will
have no financial effect on CCA. Following discussion, BCE adopted the proposed
section, with BCE members Louis Newman, Rose-Mei Lee, Lloyd Boland, and
John Bov6e voting in favor; Michael
Martello and Deborah Pate opposed the
action, and R. Lloyd Friesen abstained.
On January 25, BCE submitted its
completed rulemaking action on the permanent adoption of section 317(y) to the
Office of Administrative Law (OAL) for
review and approval. On March 9, however, OALdisapproved section 317(y) and
repealed the emergency action because it
found that BCE's rulemaking file on the
proposed rule failed to provide sufficient
information about the conduct it covers;
the section has a variety of possible meanings and thus cannot be easily understood
by those who are directly affected by it;
BCE's response to public comment regarding the clarity of section 317(y) does
not satisfy the requirements of the Administrative Procedure Act; and the rulemaking file did not contain substantial evidence of necessity to justify the permanent
adoption of section 317(y).
At BCE's May 5 meeting, BCE Chair
Louis Newman read a statement into the
record regarding the status of section 3 17(y).
Specifically, Newman announced that, due
to OAL's disapproval of the section, and
"particularly in view of the apparently unsurmountable objections raised" by OAL,
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"BCE has decided that it will not attempt
to revisit this regulation at this time."
However, no such decision was made by
the Board at that meeting, as the subject
was not on the May 5 agenda. This position-if ever formally adopted by the
Board-would appear to open the door to
the future introduction of bills like AB
2249 (Margolin) (see LEGISLATION).
*

LEGISLATION
The following is a status update on
bills reported in detail in CRLR Vol. 14,
No. I (Winter 1994) at page 156:
AB 2294 (Margolin). The Chiropractic Act provides that a license to practice
chiropractic does not authorize the practice of medicine, surgery, osteopathy, dentistry, or optometry, nor the use of any
drug or medicine now or hereafter included in materia medica. As amended
May 25, 1993, this bill would have also
provided that a license to practice chiropractic does not authorize the treatment of
infectious disease, nor the substitution of
chiropractic for immunization. This bill
would have provided for the submission
of these amendments to the voters; they
would have become effective only when
approved by the electors. This bill died in
committee.
AB 667 (Boland). The Pharmacy Law
regulates the use, sale, and furnishing of
dangerous drugs and devices. Existing
law prohibits a person from furnishing any
dangerous device, except upon the prescription of a physician, dentist, podiatrist, or veterinarian. However, this prohibition does not apply to the furnishing of
any dangerous device by a manufacturer
or wholesaler or pharmacy to each other
or to a physician, dentist, podiatrist, or
veterinarian, or physical therapist acting
within the scope of his or her license under
sales and purchase records that correctly
give the date, the names and addresses of
the supplier and the buyer, the device, and
its quantity. As amended March 29, this
bill would have provided that the prohibition does not apply to the furnishing of any
dangerous device by a manufacturer or
wholesaler or pharmacy to a chiropractor
acting within the scope of his/her license.
Existing law authorizes a medical device retailer to dispense, furnish, transfer,
or sell a dangerous device only to another
medical device retailer, a pharmacy, a licensed physician and surgeon, a licensed
health care facility, a licensed physical
therapist, or a patient or his/her personal
representative. This bill would additionally have authorized a medical device retailer to dispense, furnish, transfer, or sell
a dangerous device to a licensed chiropractor. This bill died in committee.
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RECENT MEETINGS

At its January 6 meeting, BCE elected
chiropractors Louis Newman to serve as
Chair, Lloyd Boland to serve as Vice-Chair;
and Deborah Pate to serve as Secretary.
At its March 24 meeting, BCE agreed
to pursue regulatory language regarding
the establishment and operation of chiropractic referral services [14:1 CRLR 156;
13:4 CRLR 190]; at this writing, BCE has
not released the proposed language and
has not published notice of its intent to
pursue the proposal in the CaliforniaRegulatory Notice Register.
Also at its March 24 meeting, BCE
agreed to pursue amendments to section
349, Title 16 of the CCR, to provide that
prior to being scheduled for the practical
portion of the California Board examination, an applicant must show proof of either National Board status or successful
completion of the entire written portion of
the California licensure examination, and
to clarify that the term "National Board
status" means successful completion of
Parts I, H, III, and physiotherapy. [14:1
CRLR 156] At this writing, BCE has not
published notice of its intent to pursue the
proposal in the CaliforniaRegulatory Notice Register.
At its May 5 meeting, BCE rejected a
proposal to administer three, instead of
two, exams each year. Among other things,
members expressed concern over the additional expense and staff resources that would
need to be devoted to a third exam. However,
the Board directed staff to determine exactly
what costs and changes would be incurred
in order to implement the additional exam,
and is expected to continue its discussion
at a future meeting.
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FUTURE MEETINGS
June 9 in Palm Springs.
July 7 in San Diego.
September 8 in Sacramento.
October 13 in Los Angeles.
December 15 in Sacramento.

CALIFORNIA HORSE
RACING BOARD
Executive Secretary:
Roy Wood
(916) 263-6000
Toll-Free Hotline:
800-805-7223

T he(CHRB)
California Horse Racing Board

is an independent regulatory
board consisting of seven members. The
Board is established pursuant to the Horse
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Racing Law, Business and Professions
Code section 19400 et seq. Its regulations
appear in Division 4, Title 4 of the California Code of Regulations (CCR).
The Board has jurisdiction and power
to supervise all things and people having
to do with horse racing upon which wagering takes place. The Board licenses horse
racing tracks and allocates racing dates. It
also has regulatory power over wagering
and horse care. The purpose of the Board
is to allow parimutuel wagering on horse
races while assuring protection of the public, encouraging agriculture and the breeding of horses in this state, generating public revenue, providing for maximum expansion of horse racing opportunities in
the public interest, and providing for uniformity of regulation for each type of
horse racing. (In parimutuel betting, all
the bets for a race are pooled and paid out
on that race based on the horses' finishing
position, absent the state's percentage and
the track's percentage.)
Each Board member serves a four-year
term and receives no compensation other
than expenses incurred for Board activities. If an individual, his/her spouse, or
dependent holds a financial interest or
management position in a horse racing
track, he/she cannot qualify for Board
membership. An individual is also excluded if he/she has an interest in a business which conducts parimutuel horse racing or a management or concession contract with any business entity which conducts parimutuel horse racing. Horse owners and breeders are not barred from Board
membership. In fact, the legislature has
declared that Board representation by
these groups is in the public interest.
On January 3, CHRB implemented a
toll-free hotline number for the public;
this service is provided to help enforce
California racing law by making it easier
to report violations of racing rules and
regulations, illegal human and equine
drug and medication abuse, and safety
hazards occurring at California racetracks.
On April 7, Governor Wilson appointed
fellow Republican Hyla Bertea to CHRB;
Bertea, a member of Pacific Enterprises'
Board of Directors, replaces Rosemary
Ferraro on the Board.
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MAJOR PROJECTS

CHRB Continues to Review CHBPA
Bylaws. Pursuant to SB 118 (Maddy)
(Chapter 575, Statutes of 1993), CHRB is
required to approve the bylaws of all horsemen's associations, as well as any changes
to those bylaws. [13:4 CRLR 197] At
CHRB's November and December 1993
meetings, the Board's Bylaws Committee
reported that after an initial review of the

bylaws of the thoroughbred horsemen's
association, the California Horsemen's
Benevolent and Protective Association
(CHBPA), the Committee determined that
the bylaws were inequitable in several respects; for example, according to the
Committee, the board of directors should
consist of no less than twelve licensed
owners and six licensed trainers; the bylaws should require that notice be given to
members when the nomination of CHBPA
directors is on the Association's agenda
for a meeting; CHBPA should add language stating that no CHBPA funds may
be spent to campaign by or for any candidate for the CHBPA Board of Directors;
and the bylaws should be changed to require a new election of the entire board of
directors starting after January 1, 1994.
Also, the Committee made suggestions on
conflict of interest provisions, the notice
requirement for special meetings, the
number of CHBPA board members required for a quorum, the availability of
minutes for CHBPA member viewing, and
the filing of financial reports with CHRB.
[14:1 CRLR 157-58]
AtCHRB's January 28 meeting, CHBPA
attorney Robert Forgnone reported that the
Association had amended its bylaws to include some of the Committee's recommendations. However, Forgnone stated that
other Committee recommendations, such
as the numerical representation of owners
and trainers on CHBPA's board and the
full-scale election of a new board, would
require the approval of the Association's
membership; Forgnone noted thatCHBPA
did not make those changes, and requested
that the Board not require that such action
be taken. However, following discussion,
CHRB unanimously agreed that from January 28-June 24, CHBPA should solicit
nominations and conduct elections for its
board of directors in conformance with the
bylaws, with due process afforded to
members; that the new board should include not less than twelve owners, each of
which has 25% or more ownership of a
thoroughbred horse which has run in at
least six races in the prior year; that at least
four members of the board be from northern California and at least four members
be from southern California; and that the
bylaws be changed to eliminate assistant
trainers as members of CHBPA.
At CHRB's April 28 meeting, Forgnone
reported that the Association's bylaws had
been amended to comply with every suggestion made by CHRB. Forgnone also reported
that CHBPA would have an election completed by June 24; the new board will be
composed of twelve owners and six trainers; and the qualification criteria for owners seeking membership on the board are
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being enforced. The Board is expected to
review CHBPA's progress in meeting
these requirements at a future meeting.
CHRB Order Restricting CHBPA
Lobbying Overturned in Court; Board
Continues to Review CHBPA's Finances.
At its October and November 1993 meetings, CHRB discussed the CHBPA board of
directors' October 1993 authorization of
the expenditure of approximately
$400,000 for political activities at the
State Capitol during the next 14-month
period; the CHBPA board authorized the
funds for purposes of seeking repeal of SB
118 (Maddy) (see above) and other legislation which it deems harmful to thoroughbred horsemen. In addition to requiring the Board to approve the bylaws of
CHBPA and other horsemen's organizations, SB 118 (Maddy) repealed-as of
January 1, 1995-Business and Professions Code section 19613, which entitles
CHBPA and other recognized horsemen's
organizations to a "cut" from the parimutuel wagering handle to cover administrative expenses and services to horsemen.
Certain "dissident" CHBPA members
had protested the planned lobbying expenditure to the CHBPA board and to CHRB,
contending that they do not share the political philosophies of the current CHBPA
board and thus object to the use ofCHBPA
funds for political purposes with which
they disagree. The dissident members argued that the funds used by CHBPA for
lobbying activities come from the statutorily-required "cut" under section 19613;
as such, the dissidents contended that
these funds (which might otherwise go to
them as part of the purse) are "compelled"
and that CHBPA is not free to use those
funds in a manner with which they disagree. Those members requested that CHRB
limit CHBPA's political expenditures to
$50,000 annually and restrict it to hiring
only one lobbyist to represent CHBPA on
issues that are strictly related to providing
services to thoroughbred horsemen. At its
November 18 meeting, CHRB ordered
CHBPA to cease any further expenditures
relative to political contributions or lobbying of any nature, until further ordered by
CHRB or by a court. [14:1 CRLR 158]
On December 3, CHBPA filed California Horsemen's Benevolent and Protective Association v. CHRB, No. BS0026323 (Los Angeles County Superior
Court), seeking a writ of mandate requiring the Board to vacate its November 18
order. Among other things, CHBPA argued that the Board lacks authority under
the Horse Racing Law to regulate CHBPA's
allocation of its section 19613 funds and
that the order violates CHBPA's first
amendment rights. CHBPA also argued
20
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that its dissident members have no property right to the section 19613 funds which
would entitle them to challenge the expenditure of the funds as determined by a
democratically elected board, as the
amount of those funds can only be determined after wagers are final and the handle is determined, subject to an extremely
complex distribution formula established
by the legislature in the Horse Racing
Law.
Both the Board and the dissident
CHBPA members responded to CHBPA's
petition. The Board argued that its authority over horse racing is plenary, and that
its November 18 order is "well within" its
power. CHRB also argued that its order
does not violate CHBPA's first amendment rights, as nothing in the order prevents CHBPA from soliciting and collecting other funds for its political activities,
and because corporations are not entitled
to unfettered first amendment rights.
The dissidents argued that they are required to belong to CHBPA in order to
maintain their licenses and their livelihoods, and that-absent section 19613 and
its requirement that a portion of the handle
go to CHBPA as the authorized representative of thoroughbred owners and trainers-the funds would revert to the owners
and trainers as part of the purse; thus, the
dissidents argued they have a property
interest in the "compelled" funds used by
CHBPA for lobbying activities, and that
the planned uses of the funds violate the
dissidents' first amendment rights. The
dissidents also claimed that CHBPA is the
only horsemen's organization which uses
its section 19613 funds for lobbying purposes; all other representative organizations, according to the dissidents, solicit
separate voluntary contributions from
their members to support specific political
activities or legislation.
After a hearing on CHBPA's petition
on January 14, Judge Robert H. O'Brien
issued a tentative decision that the Board's
November 18 order exceeds its statutory
authority and should be vacated. At its
January 28 meeting, CHRB discussed the
tentative ruling, proposed modifications
to its November 18 order, and its ongoing
analysis of CHBPA's financial records.
Commissioner James Watson reported that
he had engaged in an overall financial analysis of CHBPA's books. Among other
things, Watson found that the aggregate
legal fees paid by CHBPA in 1993 exceeded $525,000, over 25% of CHBPA's
annual income; during the sixty-day period following CHRB's November 18 order,
CHBPA had spent $160,000 of the
horsemen's monies to challenge the order;
CHBPA's line item known as "political or
02

legislative lobbying" increased from
$90,000 in 1992 to $180,000 in 1994; and
CHBPA's line item for "one-time expenditures" totalled almost $400,000 in 1993.
Watson further stated that within weeks
after CHRB ordered CHBPA to cease any
further expenditures relative to political
contributions or lobbying of any nature,
CHBPA issued checks to Ken Cory; Watson reported that CHRB was told that at
least 60% of Cory's efforts were focused
on legislative lobbying.
Based on his findings and the court's
tentative decision of January 14, Watson
recommended that the Board repeal in its
entirety its previous order prohibiting any
expenditures relative to political contributions or lobbying of any nature, and that
CHRB impose a new directive on CHBPA,
consisting of the following elements:
- CHBPA should be prohibited from
making any political contributions to candidates for office or ballot measures.
- CHBPA should be allowed to expend
a reasonable amount of its budget on legislative lobbying. Watson suggested that a
formula or cap be used to determine the
amount, and that any legislative lobbying
financed with horsemen's funds must be
directed towards issues that directly involve or impact horsemen.
- If CHBPA makes a commitment in
excess of $1,000 at any one time, or in
excess of $5,000 to any individual or entity during any calendar year, that arrangement should be reduced to writing; Watson noted that although a comprehensive
contract might not be warranted, a written
description outlining the scope of the services paid for should be made.
- CHBPA should submit its proposed
budget for the following year to CHRB by
the Board's November meeting each year;
propose a balanced budget exclusive of
nonrecurring one-time expenditures; and
provide audited financial statements to
CHRB by March 31 of each year for the
prior year's activities.
Watson also recommended that CHRB
fine the members of the CHBPA board of
directors personally for the amount distributed to Cory, as well as for any other
expenditures for lobbying from November 18, 1993 through January 28, 1994.
At the Board's January meeting, thenCHBPA Chief Operating Officer Brian
Sweeney defended his organization's actions by claiming that the CHRB order
prohibited CHBPA from making contributions to candidates for elective office or to
their campaigns, and that CHBPA did not
violate that directive.
Stating that its decision regarding
Watson's recommendations was intrinsically related to the pending litigation ini-

tiated by CHBPA, CHRB went into in
executive session to discuss the matter.
Following the closed session, CHRB announced its unanimous agreement to modify its November directive to (I) prohibit
all political contributions to candidates for
office; and (2) limit expenses for legislative lobbying to 5% of CHBPA's annual
operating budget, unless otherwise authorized by CHRB; CHRB formally issued its modified order in writing on February 3.
On February 16, Judge O'Brien ruled
that CHBPA's legislative advocacy efforts
for the benefit of'horsemen, generally or
specifically, constitute services rendered
to horsemen and fall within the purview of
CHBPA's authority relating to the expenditure of its funds; further, the court found
that CHRB may not limit or control
CHBPA's allocation of such funds. Accordingly, the court vacated that part of
CHRB's original order which prohibited
CHBPA from expending funds for legislative advocacy, and paragraph (2) of its
modified order which ordered CHBPA not
to spend more than 5% of its annual operating budget on legislative advocacy without CHRB approval (see LITIGATION).
CHRB is currently appealing the court's
ruling; however, Judge O'Brien's order is
in effect pending the appellate court's decision.
At CHRB's April 28 meeting, Rich
Fontana, a member of CHBPA's board of
directors, expressed concern about actions
taken by CHBPA subsequent to Judge
O'Brien's order. For example, at CHBPA's
March meeting, the Association's Political Action Committee asked that $10,000
be allocated to former Assemblymember
Dick Floyd; when Fontana inquired as to
the reason for the payment, he was told
that part of it was secret and that it would
assistCHBPAin defeating or substantially
amending AB 991 (Tucker) (see LEGISLATION). CHBPA's board of directors
approved the expenditure, with four directors (including Fontana) voting against the
expenditure and one director absent. Fontana also reported that in February,
CHBPA voted to pay one lobbyist $5,000
per month, then in March voted to pay her
$8,000 per month. Also, Fontana claimed
that CHBPA was paying $30,000 a year to
another person; according to Fontana,
there is no job description for that individual and Fontana has no idea what she is
doing for CHBPA. Fontana concluded his
comments by stating that CHRB should
further investigate CHBPA's expenditures.
Prior to the April meeting, CHRB had
requested that CHBPA furnish it with a
number of documents, such as a current
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audit of its backstretch pension plan; a
summary of all CHBPA expenses for the
period of January 1 through March 31;
audited financial statements for 1993;
CHBPA's proposed budget for 1994; and
a status report on the financial impact of
the reported resignation of CHBPA's
Brian Sweeney and the resulting management changes. At the April meeting, Commissioner Watson reported that much of
the requested information had not been
provided; according to CHBPA attorney
Forgnone, the Association had not denied
the requests but had been unable to provide the documents by the April meeting
date. Forgnone stated that the information
could be available by CHRB's May 20
meeting. Commissioner Watson ordered
CHBPA to produce all of the previouslyrequested documents and copies of its
contracts with Cory and Floyd, as well as
a summary of all obligations-contractual
or otherwise-that have been entered into
or committed to, whether or not they have
been paid, in legal, political, legislative
lobbying, and outside professional services. Regarding Sweeney's departure,
Forgnone stated that many of the details
are private, but that-to his knowledgeSweeney would remain a CHBPA employee
through June 24 and will be paid through
that date; Forgnone stated that if CHBPA
agrees to any other terms regarding
Sweeney's departure, CHRB would be so
apprised.
CHRB is expected to continue its investigation into CHBPA's expenditures at
a future meeting.
"Quick Official." At its January 28
meeting, the Board considered the implementation of the "Quick Official" procedure, which would enable stewards to
declare a race official almost immediately
after the race has been run; any potential
objections by jockeys, owners, or trainers
would be required to be lodged immediately
via two-way radio or telephone. Deputy Attorney General Cathy Christian commented that section 1704, Title 4 of the
CCR, does not allow for the implementation of the Quick Official, as it requires
that jockeys be weighed before a race may
be declared official; however, Christian
stated that CHRB could temporarily suspend section 1704 for a limited period of
time to test the implementation of the
Quick Official process. The Board unanimously agreed to suspend, from February
2 until July 27, the part of section 1704
which requires jockeys to be weighed before a race may be declared official, and
directed that the Quick Official process be
implemented at racetracks under the supervision of the stewards; racing associations are to present their Quick Official

plans to the stewards and CHRB staff before starting the program.
Horsemen's Organizations. On January 7, CHRB published notice of its intent
to amend section 2040, Title 4 of the CCR,
which outlines the purpose of establishing
a horsemen's organization and provides
that, for each breed of racehorse, CHRB
must authorize only one horsemen's association as the exclusive organization empowered to contract with racing associations to conduct the race meetings; section
2040 also establishes the means to affect
an orderly change of the horsemen's organization acknowledged by CHRB. The
proposed amendment would, among other
things, specify that upon the filing with
CHRB of a notice of intent to decertify an
existing horseman's organization as the
authorized representative, the alternate
horsemen's organization shall have six
months to acquire, on a petition, the signatures of 10% of the licensed horse owners and trainers of that breed. Once that
requirement is satisfied, a deciding vote of
50% plus one of the ballots returned shall
be used to determine the one organization
which CHRB will acknowledge as the representative of the horse owners and trainers of that breed. [14:1 CRLR 157]
At its February 25 meeting, CHRB
held a public hearing on the proposed
regulatory action. At the hearing, staff reported that the Cal Western Appaloosa
Racing Association objected to the proposal to reduce the initial signature requirement from the current 30% to 10%;
according to the Association, a 10% requirement would require breeds with very
few members to conduct an election based
on a small number of signatures. Based on
staff's recommendation, CHRB modified
the proposed amendment to provide that
the 10% signature requirement would
apply only to horsemen's organizations
whose membership is 1,500 or more, and
that the existing 30% signature requirement would continue to apply to organizations with fewer than 1,500 members. On
March 3, CHRB released the modified
language for an additional 15-day public
comment period, which ended on March
18.
At its March 25 meeting, CHRB adopted
the proposed amendments, which await
review and approval by the Office of Administrative Law (OAL).
Definitions. On March 4, CHRB published notice of its intent to amend section
1420, Title 4 of the CCR, which defines
various terms that are used in the Board's
regulations. The proposed amendment
would provide that the term "sulky"
means a dual-wheel racing vehicle with
dual shafts not exceeding the height of the

California Regulatory Law Reporter • Vol. 14, Nos. 2&3 (Spring/Summer 1994)

horse's withers, and would provide that
the shafts must be hooked separately on
each side.
At its April 28 meeting, CHRB held a
public hearing on the proposed amendment. After the hearing, the Board adopted
the proposed amendment, which awaits
review and approval by OAL.
Jurisdiction of Stewards to Suspend
or Fine. On March 4, CHRB published
notice of its intent to amend section 1528,
Title 4 of the CCR, which specifies that
stewards have jurisdiction in any matter
commencing at the time entries are taken
for the first day of racing, and that their
jurisdiction extends until thirty days after
the close of such meeting. Occasionally,
matters occurring at the racing meeting
may have to be adjudicated thirty days
after the close of the meeting. CHRB's
proposed amendment to this rule would
provide the stewards with continued jurisdiction by delegating the resolution of
such matters to the Board of Stewards at
any live racing meeting.
At its April 28 meeting, CHRB held a
public hearing on the proposed amendment. After the hearing, the Board adopted
the proposed amendment, which awaits
review and approval by OAL.
Occupational Licensing. On April 29,
CHRB published notice of its intent to
amend section 1481, Title 4 of the CCR,
which sets forth the various occupations
that are required to obtain licenses from
the Board. The amendments would add
the licensing classification of general
manager and assistant general manager of
a simulcast organization, and clarify the
term "guest association" as an intrastate
simulcast wagering facility as opposed to
an out-of-state entity. At this writing, the
Board is scheduled to hold a public hearing on these proposed amendments at its
June 24 meeting.
Use of Telephones Within the Racing
Inclosure. On April 29, CHRB published
notice of its intent to amend section 1903,
Title 4 of the CCR, which pertains to the
use and possession of various forms of
communication equipment within a racetrack or simulcast wagering facility. The
amendments would allow the possession
and personal use of communication equipment; allow racing associations, fairs, and
simulcast facilities to maintain their right
to permit or disallow cellular phones within
their respective facilities; give the Board
enforcement staff the authority to confiscate equipment that is used illegally or
improperly; allow patrons the freedom to
possess and use a cellular phone for personal use; and allow business entities,
such as the press, to legitimately use cellular phones to transmit race results.

REGULATORY AGENCY ACTION
Also on April 29, CHRB published
notice of its intent to repeal section 1459,
Title 4 of the CCR, which also deals with
the use and possession of various forms of
communication equipment within a racetrack or simulcast wagering facility inclosure. CHRB proposes to repeal section
1459 on the basis that amended rule 1903
would address all aspects of the issue.
At this writing, CHRB is scheduled to
hold a public hearing on both actions at its
June 24 meeting.
Exotic Parimutuel Wagering Regulations. On April 29, CHRB published
notice of its intent to amend section
1976.9, Title 4 of the CCR, which pertains
to wagering on the outcomes of a series of
from four to ten races designated by an
association to be part of the Pick (n).
Under the current regulation, in the event
a horse is scratched (does not participate)
from any Pick (n) race, the actual favorite
of that race is to be substituted in place of
the scratched horse. The proposed amendments would allow patrons the opportunity to designate an alternate selection to
be substituted for a scratched horse instead of the favorite. However, if the purchaser fails to designate an alternate selection, or if the designated alternate also is
scratched, the actual race favorite will be
substituted for the scratched selection.
At this writing, CHRB is scheduled to
hold a public hearing on these amendments at its June 24 meeting.
Unlimited Place Sweepstakes. On
April 29, CHRB published notice of its
intent to amend section 1976.8, Title 4 of
the CCR, which pertains to wagering on
the outcomes of a series of nine races designated by an association to be part of the
Unlimited Place Sweepstakes. Under the
current regulation, in the event a horse is
scratched from any Unlimited Place Sweepstakes race, the actual favorite of that race is
to be substituted in place of the scratched
horse. The proposed amendments would
allow patrons the opportunity to designate
an alternate selection to be substituted for
a scratched horse instead of the favorite.
However, if the purchaser fails to designate an alternate selection, or if the designated alternate also is scratched, the actual
race favorite will be substituted for the
scratched selection.
At this writing, CHRB is scheduled to
hold a public hearing on these amendments at its June 24 meeting.
Rulemaking Update. The following
is a status update on other CHRB rulemaking proposals described in detail in previous issues of the Reporter:
- Track Safety Standards. On March
7, OAL disapproved CHRB's proposed
adoption of new sections 1471-1475, Title
204

4 of the CCR, which implement Business
and Professions Code section 19446 by
establishing safety standards governing
the uniformity and content of track facilities in California. [14:1 CRLR 158; 13:4
CRLR 194; 13:2&3 CRLR 203] According to OAL, the proposed regulatory action did not comply with the consistency
and clarity standards of the Administrative
Procedure Act (APA). Among other
things, OAL found that the proposed regulations use the phrase "Board-approved
training facility" without defining that
term and specifying the procedure for obtaining Board approval.
In response to OAL's findings, CHRB
modified the proposed language and, on
April 7, released the revised text for an
additional fifteen-day public comment period. CHRB then resubmitted the rulemaking file to OAL, which approved the
action on May 24.
- Certificatesof Registration. On January 28, CHRB held a public hearing on
its proposed amendments to section 1633,
Title 4 of the CCR, which clarify when,
why, and by whom a certificate of registration of a horse may be removed from
the racing secretary's office. As amended,
section 1633 provides that a certificate of
registration filed with the racing secretary
to establish eligibility to enter a race shall
be released only to the trainer of record;
the owner(s) named in the certificate; at
the request of the owner(s) or his/her authorized agent, to a person designated by
the owner(s) in writing; or, if unclaimed at
the end of the meeting, to the Board.
Under no circumstances shall any person
remove and hold a certificate of registration to prevent a horse from racing or to
remove a legal owner's name without authorization. [14:1 CRLR 159] Following
the public hearing, CHRB adopted the
amendments, which were approved by
OAL on April 5.
- Safety Helmet Requirements. On
January 28, CHRB held a public hearing
on its proposed amendments to section
1689, Title 4 of the CCR, which would add
a safety helmet requirement for persons
riding horses on the racetrack and within
the inclosure of the track. As amended,
section 1689 would have required all persons, including owners and trainers, to
wear a properly fastened safety helmet when
mounted on a racehorse or mounted in or on
a sulky when on the racetrack; owners and
trainers would not have been required to
wear a safety helmet if mounted on a pony
horse. [14:1 CRLR 159] Following the
hearing, CHRB unanimously rejected the
proposed amendment to section 1689.
-Name Change. On January 28,
CHRB held a public hearing on its pro-

posed amendments to section 1456, Title
4 of the CCR, which provided-among
other things-that credentials issued by
the National Association of State Racing
Commissioners (NASRC) to its members,
past members, and staff shall be honored
by racing associations for admission into
the public inclosure when presented therefor by such persons; CHRB's amendments
reflect NASRC's name change to the Association of Racing Commissioners International, Inc. [14:1 CRLR 159] Following
the hearing, CHRB adopted the amendments, which were approved by OAL on
March 17.
- Appeals. On January 28, CHRB held
a public hearing on its proposed amendments to section 1761, Title 4 of the CCR,
to clarify that appeals to the Board from
the decisions of stewards must be received
by a CHRB employee at any of the Board's
offices, and to clarify that the CHRB Chair
sustains, dismisses, or issues stay orders.
[14:1 CRLR 159] Following the hearing,
CHRB unanimously adopted the amendment, which was approved by OAL on
March 3.
• Parimutuel Wagering Prohibitions.
On January 28, CHRB held a public hearing on its proposed amendments to section
1969, Title 4 of the CCR, which prohibits
parimutuel wagering by certain persons
on duty at a race meeting or in a satellite
wagering facility. The section referred to
the "satellite facility supervisor" and "assistant satellite supervisor" as persons
who are prohibited from wagering while
on duty at a satellite wagering facility; the
Board's changes replace the term "satellite" with "simulcast." 114:1 CRLR 159]
Following the hearing, CHRB adopted the
amendments, which were approved by
OAL on April 5.
Also on January 28, CHRB held a public hearing on its proposed amendments to
section 1980, Title 4 of the CCR, which
provides that certain persons are prohibited from participating in parimutuel wagering and from being present within any
racing inclosure during a recognized race
meeting; among other things, the Board's
amendments would delete the word "racing" from the term "racing inclosure," since
the term "inclosure" is now specifically defined in Business and Professions Code
section 19410. [14:1 CRLR 159] Following the hearing, CHRB adopted the
amendments, which were approved by
OAL on April 11.
Also on January 28, CHRB held a public hearing on its proposed amendments to
section 1981, Title 4 of the CCR, which
provides that racing associations shall exclude and eject from their inclosures persons who are prohibited from participat-
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ing in parimutuel wagering and from
being present within any racing inclosure
during a recognized race meeting, and that
no association shall knowingly issue any
admission ticket or credential to such persons, and any admission ticket or credential is void if held by such person. CHRB's
amendments specify that simulcast wagering facilities and fairs, in addition to
racing associations, have the responsibility to exclude and eject from their inclosures persons who are prohibited from
participating in parimutuel wagering and
from being present within any inclosure.
[14:1 CRLR 159] Following the hearing,
CHRB adopted the amendments, which
were approved by OAL on March 29.
- Farrier's License. On January 28,
CHRB held a public hearing on its proposed adoption of section 1504, Title 4 of
the CCR, which would have set forth the
criteria for obtaining a farrier's occupational license. Among other things, section 1504 would have provided that an
applicant for an original or renewal license
as a practicing farrier must pass a written
examination and a practical examination
prescribed by CHRB and administered by
its agents. [14:1 CRLR 159; 13:2&3 CRLR
203; 13:1 CRLR 131] Following the hearing, however, CHRB unanimously rejected the proposed adoption of section
1504.
On April 28, CHRB released a modified version of proposed section 1504 for
a 15-day public comment period which
ended on May 13. Among other things, the
modified version of section 1504 would
provide that an applicant for an original
license as a farrier shall take and pass a
farrier's examination prior to issuance of
a license. The section would provide that
an applicant shall complete and pass the
written and practical portions of the examination as prescribed by CHRB and administered by its agents; a score of 80%
shall constitute a passing grade on the
written portion of the farrier's examination; a passing score in all areas of the
practical examination, which is weighted
pass/fail, shall constitute a passing grade
on the practical portion of the farrier's
examination; and an applicant who fails
one or both portions of the farrier's examination may apply to retake the failed portion at the next regularly scheduled farrier's
examination. The Board is expected to consider the adoption of this revised proposal
at a future meeting.
- Trainer/Assistant Trainer Requirements. On January 28, CHRB held a public hearing on its proposed adoption of
section 1503, Title 4 of the CCR, which
sets forth the criteria for obtaining a license as a trainer or assistant trainer.

Among other things, section 1503 requires a candidate for an original license
as a trainer or assistant trainer to successfully complete the written, practical, and
oral parts of the trainer's examination. An
individual currently licensed as a trainer
or assistant trainer in other racingjurisdictions, and who has held such license for a
minimum of one year in good standing, is
subject to taking any or all portions of the
trainer's examination as prescribed by the
Board and administered by its agents. A
trainer currently licensed as a trainer or
assistant trainer and who wishes to change
his/her license from harness to other types
of flat racing, or other types of flat racing
to harness, must take the complete trainer's
examination. [14:1 CRLR 159] Following
the hearing, CHRB adopted proposed section 1503, which was approved by OAL
on April 5.
-Payment of Fines. On January 4,
OAL approved CHRB's amendments to
section 1532, Title 4 of the CCR, which
change the methods by which fines imposed by stewards are paid by licensees
and processed. [14:1 CRLR 160; 13:4
CRLR 192-93]
- Permission to Carry Firearms. On
January 6, OAL approved CHRB's amendments to section 1875, Title 4 of the CCR,
which provide that no licensee or employee of a racing association or its concessionaires shall possess a firearm while
on the grounds of a facility within CHRB's
purview or control unless such possession
has been authorized by state or federal
law, and unless the documentation of such
authorization is on his/her person. [14:1
CRLR 160; 13:4 CRLR 193]
- Occupational Licensing. On January
5,OAL approved CHRB's proposed amendments to section 1481, Title 4 of the CCR,
which add new classes of occupational
licenses. [14:1 CRLR 160; 13:4 CRLR 193]
- CHRB Approval of Concessionaires.
In October 1993, CHRB adopted proposed amendments to section 1440, Title
4 of the CCR, which requires persons or
entities who contract to act as a concessionaire at a racetrack to submit to the
Board specified forms and applications
for purposes of CHRB approval and licensure. The amendments would remove totalizer companies, simulcast service suppliers, video production companies, timing companies, and photofinish companies from the rule; such entities must be
licensed under newly proposed section
1440.5 (see below). The amendments
would also delete the existing licensure
requirement for concessionaires, and codify the Board's current approval procedure. [14:1 CRLR 160; 13:4 CRLR 193]
On May 16, during OAL's review of the
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proposed changes, the Board withdrew
the rulemaking file on section 1440 for
modifications.
- CHRB Licensing of Contractors
and Subcontractors.On January 6, OAL
disapproved CHRB's proposed adoption
of section 1440.5, Title 4 of the CCR,
which would have required any entity acting as a totalizer company, simulcast service supplier, video production company,
timing company, or photo finish company
to procure a license from the Board; the
licensing process would have required ownership disclosure and background investigations to determine a contractor's qualifications, fitness, and reputation. [14:1 CRLR
160; 13:4 CRLR 193-94] The new rule
would also have set forth the fees each
type of entity is required to pay to CHRB;
by licensing these entities, the Board
would have gained a full range of disciplinary options should a contractor or subcontractor fail to perform.
According to OAL, the regulatory action failed to comply with the Permit Reform Actof 198 1, which requires-among
other things-that a state agency which
issues permits shall adopt regulations regarding its procedure for considering and
issuing permits, specifying the period dating from the receipt of a permit application
within which the agency must either inform the applicant in writing that the application is complete and accepted for filing, or that the application is deficient and
what specific information is required; a
period dating from the filing of a completed application within which the agency
must reach a permit decision; and the
agency's median, minimum, and maximum
times for processing a permit, from the receipt of the initial application to the final
permit decision, based on the agency's actual performance during the two years immediately preceding the proposal of the
regulation. According to OAL, proposed
section 1440.5 requires entities acting in
certain capacities to submit a completed
application, pay a specified fee, and obtain
a license to so act; however, section
1440.5 did not include any of the elements
required by the Permit Reform Act.
Also, CHRB failed to demonstrate in
the record the need for the requirements
contained in section 1440.5. Specifically,
OAL found that the record did not explain
why the licensing fees should be set at the
proposed amounts, or why certain informational disclosures and documentation
requirements are necessary.
Because CHRB did not correct the deficiencies noted by OAL and resubmit the
rulemaking file on proposed section
1440.5 within 120 days of OAL's rejection
(as required by the Administrative Proce20
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dure Act), CHRB must begin the rulemaking process anew if it wishes to adopt new
section 1440.5.
- License Application Regulations.
On January 13, OAL approved CHRB's
proposed amendments to section 1433,
Title 4 of the CCR, which describes the
appropriate applications which must be
submitted by a California fair or an association making application for a license to
conduct a horse racing meeting. [14:1
CRLR 160; 13:4 CRLR 193] The amendments require a written statement from the
association regarding its plans to simulcast the races of other breeds, including a
list of races in a proposed simulcast program. Additionally, the association is required to disclose the proposed post times
for each race and the type of electronic
device to be used on the track.
- Obedience to Security Officers and
Public Safety Officers. On January 11,
OAL approved CHRB's amendments to
section 1930, Title 4 of the CCR, which
enlarge the authority of stewards, CHRB,
and security officers of racing associations. [14:1 CRLR 160; 13:4 CRLR 193]
Under the previous rule, all licensees must
obey an order from stewards, CHRB, a
security officer of an association, or any
public safety officer of any police, fire, or
law enforcement agency only if such order
is given for the purpose of controlling a
hazardous situation or occurrence. The
amendments strike the language pertaining to hazardous situations and occurrences, and require obedience to any order
given by those listed above if the order is
lawful, regardless of the circumstances.
- License Subject to Conditions and
Agreements. On January 6, OAL approved
CHRB's proposed amendments to section
1485, Title 4 of the CCR, which require all
licensees to strictly comply with any condition imposed by the Board; previously,
the section allowed CHRB to place restrictions, limits, and/or conditions on a license but did not require licensee compliance with such actions. [14:1 CRLR 160;
13:4 CRLR 194] The amendments also
delete language in the regulation which
allowed licensees, upon CHRB's endorsement, to request classification changes in
their licenses without having to submit a
new application.
- Stewards to Make Inquiry. On January 6, OAL approved CHRB's proposed
amendments to section 1750, Title 4 of the
CCR, which relieve stewards of the responsibility of investigating complaints.
With the amendment of section 1765 (see
below), CHRB's investigative staff is exclusively responsible for investigating complaints. [14:1 CRLR 161; 13:4 CRLR 194]
The amendments to section 1750 delete
206

the words "investigation" and "complaint,"
and clarify the intent of the section which
specifically addresses the running of the
race; the stewards will remain responsible
for inquiry into objections, protests, and
appeals relevant to the running of the race.
- Written Complaints. On January 6,
OAL approved CHRB's proposed amendment to section 1765, Title 4 of the CCR,
which requires that written complaints
filed with the stewards be referred to the
Board's investigative unit for evaluation
and further action. [14:1 CRLR 161; 13:4
CRLR 194] These amendments relieve the
stewards from investigating complaints
which may come before them in a hearing
and place responsibility for investigation
with the Board.
* Registration of Colors. On January
6, OAL approved CHRB's proposed amendments to section 1780, Title 4 of the CCR,
which state that racing colors shall be registered with the clerk of the course when
registering a horse within an inclosure
[14:1 CRLR 161; 13:4 CRLR 193]; although the section previously required
that a horse owner register a horse's racing
colors with CHRB when filing an application for a horse owner's license, that requirement was rarely enforced.
LEGISLATION
AB 3217 (Murray), as amended April
26, would authorize-until January 1,
2000, and if a court of competent jurisdiction makes a specific finding-video wagering in this state, and require CHRB to
license manufacturers, distributors, and
operators of video gaming devices and to
license video gaming devices and the
premises on which these devices are located for use by the public. The bill also
would require CHRB, by regulation, to
establish fees for licenses issued to manufacturers, distributors, and operators pursuant to these provisions in an amount
sufficient to cover the costs of administration and enforcement of these provisions,
not to exceed a specified amount. The bill
would impose an annual license fee of
$500 per year for video gaming devices.
The bill would specify that revenues collected from these fees shall be deposited
in a special account in the General Fund
and allocated, upon appropriation, to
CHRB for the administration and enforcement of the bill. The bill would require a
racing association and the horsemen to
enter into an agreement for the supplementing of purses from revenue generated
by the activities permitted by this bill. In
addition, the bill would impose a license
fee equal to 25% of the net revenues received from the amount wagered on a
licensed video gaming device, for deposit
*

in the Natural Disaster Assistance Fund, a
continuously appropriated fund in the
State Treasury. [A. W&MJ
SB 1394 (Maddy). The California
State Lottery Act of 1984 prohibits the use
of a horse racing theme in lottery games;
the Act also prohibits a lottery game from
being based on the results of a horse race.
As amended April 5, this bill would delete
these prohibitions on the use of horse racing in the state Lottery. The bill also would
provide that a Lottery game may be based
on the results of a horse race with the
consent of the association conducting the
race and CHRB* In addition, the bill,
among other things, would specify that
any compensation received by an association for the use of its races to determine
the winners of a lottery game shall be
divided equally between commissions and
purses. [A. GO]
AB 3149 (Tucker). Existing law prohibits the administration of any substance
of any kind to a horse after it has been
entered to race in a horse race, unless
CHRB has, by regulation, specifically authorized the use of the substance and the
quantity and composition thereof. In addition to any other penalties that may be
imposed, a first violation of that provision
is punishable by the imposition of a civil
penalty, as specified. For any second or
subsequent violation of that provision,
CHRB may revoke the license. As introduced February 23, this bill would require
the mandatory suspension of a license for
a period of not less than 180 days for a first
offense of the above described provision,
and for the third violation in a five-year
period, the permanent revocation of the
license. The bill would also prohibit the
entry of any horse that tests positive for a
drug substance in any race for a period of
not less than 90 days from the date CHRB
is notified of a finding of a prohibited drug
substance in an official test sample. This
bill would also require the summary disqualification of the horse from the race in
connection with which the drug sample
was taken. [A. Floor]
AB 3150 (Tucker), as amended April
26, would make it a misdemeanor to enter
or accept the entry, in a race, of a two-yearold horse that has been administered any
medication within 72 hours before post
time. The bill would also make it a misdemeanor to enter or accept the entry of a
horse in a race upon which there is parimutuel wagering until two years after the
horse's foaling date, as defined. [A. W&M]
SB 1372 (Dills). Existing law requires
each licensed racing association, except as
specified, to designate a certain number of
racing days as charity days, the proceeds
of which are distributed to qualified ben-
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eficiaries. As introduced February 2, this
bill would require CHRB to designate a
nonprofit organization that is dedicated to
research and development of improved
safety standards for horse racing as a beneficiary qualified to receive a distribution
of those proceeds. [S. Appri
AB 3287 (Tucker). The Horse Racing
Law requires that a sum equal to 10% of
the first and second place money of every
purse won by a California-bred Appaloosa
horse at a horse race meeting be paid by
the licensee conducting the meeting to the
breeder of the horse. That law also requires that 4/10 of 1% of the total handle
be distributed to breeders of Appaloosa
horses. As introduced February 24, this
bill would set forth the requirements for
determining the amount of breeder premiums, and owners' and stallion awards for
Appaloosa horse races, and provide for the
distribution of those amounts. The bill
would also provide that up to, but not to
exceed, 10% of the total deposits made
may be deducted by the official registering
agency for Appaloosa horses to compensate it for its administrative costs. [A.
Floor]
AB 2935 (Hoge). Existing law provides that any person claiming to be entitled to any part of a redistribution from a
parimutuel pool operated by a racing association, who fails to claim the money
due the person prior to the completion of
the horse racing meeting, may, within 120
days after the close of that meeting, file a
claim with the association issuing the
person's ticket. As introduced February
17, this bill would instead require the
claim to be filed prior to May 15 of the
year following the close of the horse racing meeting.
Existing law requires the payment, 126
days after the close of any horse racing
meeting, as specified, of any redistributable money in a parimutuel pool not successfully claimed. This bill would instead
require estimated payments to be made
quarterly, as specified, and on May 30 of
the year following the close of any horse
racing meeting, the association would be
required to pay all of the redistributable
funds owed by it, less any estimated payments. [A. W&M]
AB 2936 (Hoge). The California Horse
Racing Law requires that horses entered in
a horse race be tested for the presence of
a prohibited substance in their blood,
urine, saliva, or other test sample. As
amended May 12, this bill would define
the term "prohibited drug substance" for
the purposes of that law. [A. Floor]
AB 3689 (W. Brown). Existing law
prohibits the location of a satellite wagering facility within twenty miles of any

track where a racing association conducts
a live racing meeting. As introduced February 25, this bill would prohibit the location of a satellite wagering facility within
twenty miles of any track where a racing
association conducts a live racing meeting
unless the track where the live racing is
conducted and the satellite wagering facility are located in different counties. [S. GO]
SB 1544 (Maddy). Existing law provides that in order to encourage and develop the racing of Arabian horses, whenever the California State Fair and Exposition or a district or county fair conducts a
program of horse races on which there is
parimutuel wagering, it may provide a
program of Arabian horse racing on the
same days that it provides a program of
other types of horse racing, if sufficient
Arabian horses are available to provide
competition in one or more Arabian horse
races. Existing law also provides that
these Arabian horse events may be in addition to the customary number of thoroughbred, quarter horse, or standardbred
events. As amended April 20, this bill
would delete the provision that specifies
that these Arabian horse events may be in
addition to the customary number of thoroughbred, quarter horse, or standardbred
events.
Existing law provides that in order to
encourage and develop harness racing,
whenever the California State Fair and
Exposition or a county or district fair conducts a program of horse races on which
there is parimutuel wagering, it may provide a program of harness racing on the
same days that it provides a program of
racing in which the horses participating
are mounted by jockeys, if sufficient harness horses are available to provide competition in one or more harness races. This
bill would repeal these provisions. [A.
GO]
SB 1359 (Maddy). Existing law provides for the distribution of certain percentages of the total amount handled in a
satellite wagering facility in the central
and southern zone for the promotion of
racing meetings and to support an offsite
stabling and vanning program. As amended
May 5, this bill would reduce by one-half
the amounts to be distributed for the support of these activities in the central and
southern zone. [A. GO]
AB 2577 (Hoge). Existing law defines
"parimutuel wagering" for the purposes of
the Horse Racing Law as a form of wagering on the outcome of horse races. As
amended May 5, this bill would define the
term "parimutuel wagering," for the purposes of the Horse Racing Law, as a form
of wagering on the outcome of horse races
or any portion of a race or races. [A. W&M]
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SB 1339 (Rosenthal). Existing law requires each licensed racing association to
designate a certain number of racing days
to be conducted as charity days by the
licensee for the purpose of distribution of
the net proceeds therefrom to beneficiaries. As amended April 21, this bill would
provide that no racing association shall be
required to pay to a distributing agent for
the purpose of distribution to charity beneficiaries more than a specified percentage
of the association's on-track handle. The
bill also would permit a racing association
to act as its own distributing agent under
specified conditions. The bill would also
make related changes. [A. GO]
The following is a status update on
bills reported in detail in CRLR Vol. 14,
No. 1 (Winter 1994) at pages 161-62:
SB 638 (Maddy). SB 118 (Maddy)
(Chapter 575, Statutes of 1993) repealsas of January 1, 1995-Business and Professions Code section 19613, under which
(among other things) the horsemen's organization representing the horsemen receives distributions of funds for purses to
be paid to or for the benefit of the horsemen at the racing meeting (see MAJOR
PROJECTS); of the portion of the takeout
to be paid as purses, the horsemen's organization representing the horsemen receives a certain percentage for administrative expenses and services rendered to the
horsemen, for welfare funds, and for a
pension plan for backstretch personnel. As
amended January 26, this urgency bill
continues section 19613 beyond January
1, 1995, except for the provision requiring
a portion of the takeout for purses to be
paid to the horsemen's organization representing the horsemen for administrative
services. The bill also requires audits to be
conducted of the financial books and records of the horsemen's organizations by
a nationally recognized accounting firm
within 90 days of the close of the fund's
business year, and requires copies of the
audits to be filed with CHRB. This bill was
signed by the Governor on February 10
(Chapter 5, Statutes of 1994), but was
subsequently amended and in part repealed by AB 991 (Tucker) (see below).
AB 991 (Tucker), as amended March
16, repeals the changes made to Business
and Professions Code section 19613 by
SB 638 (Maddy) (see above), reenacts the
provision, and-with respect to thoroughbred racing only-allows for separate
owner and trainer organizations to represent thoroughbred horsemen. AB 991 provides that an amount not to exceed twothirds of 1% be deducted from thoroughbred purses and paid to the owners' organization, and an amount not to exceed
one-third of 1%be deducted from purses
20
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for the trainers' organization for administrative expenses and services of the respective organizations. Under the bill, no
funds deducted from purses may be used
to make campaign contributions to candidates for public office or to support or
oppose ballot measures; further, the organizations may not spend more than is "reasonably necessary" to represent themselves before the legislature and CHRB.
Under AB 991, the owners' organization will be responsible for negotiating
purse agreements and other business dealings with racing associations that affect
owners; the trainers' organization will be
responsible for negotiating issues with associations concerning track safety, stable
areas, and backstretch employees. The
trainers' organization will be responsible
for administration of the pension program
for backstretch personnel. The bill also
requires CHRB to determine which other
matters shall be the subject of negotiation
and contract between the owners' organization and the racing associations, and
which other matters shall be the subject of
negotiation and contract between the
trainers' organization and the racing associations; requires CHRB to determine the
organizations which represent thoroughbred owners and trainers (as well as horsemen with respect to other breeds); and
permits CHRB to take disciplinary action
against any organization that conducts itself contrary to law, as specified.
According to the Assembly analysis of
this bill, Assemblymember Tucker authored
AB 991 in an attempt "to bring an end to a
particularly acrimonious situation involving
the board of directors of the [CHBPA]...and
a group of thoroughbred owners who believe that trainers have usurped management
and control of the organization and are operating it in a manner inimical to the interest
of owners. Owners represent approximately
90% of the estimated 10,000 CHBPA members. The author believes that by having two
separate organizations..., the respective interest of both groups will be better served."
This bill was signed by the Governor on
May 9 (Chapter 62, Statutes of 1994).
SB 29 (Maddy). Existing law permits
CHRB to authorize an association conducting a racing meeting in this state to
accept wagers on the results of out-of-state
feature races having a gross purse of at
least $100,000 during the period the association is conducting the racing meeting
on days when live races are being run. As
amended April 18, this bill additionally
permits CHRB to authorize an association
in this state to accept wagers on any stakes
race conducted by the racing association
that conducts the Kentucky Derby, the
Preakness Stakes, or the Belmont Stakes,
!08

if the stakes race is conducted on the same
day as the Kentucky Derby, the Preakness
Stakes, or the Belmont Stakes, and if the
association in this state which accepts
those wagers is then conducting a live
racing meeting.
Existing law permits CHRB to authorize the inclusion of those wagers accepted by an association in this state on the
results of out-of-state feature races in the
parimutuel pools of the out-of-state association that conducts the feature races on
which the wagers are placed. This bill
instead permits CHRB to authorize the
inclusion of wagers in the parimutuel
pools of the out-of-state association that
conducts the races on which the wagers
are placed.
Existing law permits any racing association in this state to authorize betting
systems located outside of this state to
accept wagers on a race or races conducted
by that association and to transmit live
audiovisual signals of the race or races and
their results to those betting systems, subject to specified federal laws. This bill
instead permits any racing association in
this state to authorize betting systems located outside of this state to accept wagers
on a race or races conducted or disseminated by that association and to transmit
live audiovisual signals of the race or races
and their results to those betting systems,
subject to the consent of the host association and specified federal laws.
Existing law permits the live audiovisual signal of night harness, quarter horse,
Appaloosa, or Arabian races in the central
or southern zone to be offered to satellite
wagering facilities in the northern zone
and the signal of those races in the northern zone to be offered to satellite wagering
facilities in the central or southern zone.
This bill requires any association or fair
that operates a satellite wagering facility
to conduct wagering on all night harness,
quarter horse, Appaloosa, or Arabian racing that is offered to the satellite wagering
facility as long as the satellite wagering
facility is not sustaining a loss on either a
day meeting or a night meeting, as determined by CHRB, and if sustaining a loss
on either a day meeting or a night meeting,
as long as the satellite wagering facility is
reimbursed for that loss. This bill was
signed by the Governor on May 3 (Chapter 60, Statutes of 1994).
AB 1003 (Brulte). Under existing law,
of the total amount handled by satellite
wagering facilities, 33/100 of 0.1% is required to be distributed to the Equine Research Laboratory at the UC Davis School
of Veterinary Medicine, and 67/100 of
0.1% is required to be distributed to the
California Veterinary Diagnostic Labora-

tory System. As amended January 25, this
bill would instead require the 33/100 of
0.1% to be distributed to the Equine Research Laboratory at the UC Davis School
of Veterinary Medicine and to the Equine
Research Center at California State Polytechnic University at Pomona. [S. GO]
AB 1209 (Tucker), as introduced
March 2, 1993, would require every veterinarian who treats a horse within a racing enclosure to report to the official veterinarian in a manner prescribed by
him/her, in writing and on a form prescribed by the Board, the name of the
horse treated, the name of the trainer of the
horse, the time of treatment, any medication administered to the horse, and any
other information requested by the official
veterinarian. [S. Inactive File]
AB 362 (Tucker), as amended March
15, would enact the Horse Racing and
Gaming Control Act; create the California
Horse Racing and Gaming Control Board
and provide that the new board succeeds
to and is vested with all powers and duties
of CHRB with respect to horse racing and
parimutuel wagering; and grant the new
board jurisdiction over the licensing and
regulation of other forms of legal gaming
in this state. [S. Appr]
SCA 29 (Maddy). Existing provisions
of the California Constitution permit certain kinds of gaming in this state, including wagering on the results of horse racing, bingo for charitable purposes, and the
operation of a state lottery. Existing provisions of the California Constitution require the legislature to prohibit casinos of
the type currently operating in Nevada and
New Jersey. As amended July 1, 1993, this
measure would create the California Gaming Control Commission, and would authorize the Commission to regulate legal
gaming in this state, subject to legislative
control. The measure would also create a
Division of Gaming Control within the
Office of the Attorney General, and permit
the legislature to impose licensing fees on
all types of gaming regulated by the Commission to support the activities of the
Commission and the Division. The measure would provide for the regulation of
bingo by the Commission, and provide
that the proceeds of those games shall be
used exclusively to further the charitable,
religious, or educational purposes of a
nonprofit organization or institution that
is exempt from state taxation.
Existing statutory law establishes the
California State Lottery Commission and
requires it to administer the California
State Lottery Act of 1984. Under existing
statutory law, CHRB regulates horse racing and wagering thereon. This measure
would permit the legislature to provide for
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the regulation of parimutuel wagering on
horse racing and the state Lottery by the
Gaming Control Commission.
This measure would exclude from the
meaning of the term "gaming" merchant
promotional contests and drawings conducted incidentally to bona fide business
operations under specified conditions, and
certain types of machines that award additional play. The measure would prohibit
the state Lottery from using any slot machine whether mechanical, electromechanical, or electronic.
The measure would require the legislature to provide for the recording and reporting of financial transactions by commercial gaming establishments. The measure would also define the term "casino"
for the purpose of the prohibition against
casinos. [S. GO]
SB 549 (Hughes). The Gaming Registration Act regulates the operation of gaming clubs, and prohibits any person from
owning or operating a gaming club without first obtaining a valid registration from
the Attorney General. "Person" includes
an officer or director, as specified. As
amended April 12, 1993, this bill would
provide, notwithstanding any other provision of law, that a racing association licensed by CHRB, as specified, which has
a class of securities registered under the
Securities Exchange Act of 1934, may
operate a gaming club if the officers, directors, and beneficial owners of more
than 10% of the shares of stock of the
racing association are registered with the
Attorney General and no person owning
5% or more of the shares of stock of the
racing association is determined by the
Attorney General to be unfit to own an
interest in a gaming club. This bill would
provide for reimbursement of the Attorney
General for the actual costs of investigating and processing applications for registration, and would prohibit the denial of
an applicant's registration by reason of its,
or any affiliate's, ownership or operation
of a business that conducts parimutuel wagering in accordance with the laws of the
state in which that wagering is conducted.
[A. GO]
AB 1936 (Costa). Under existing law,
racing associations in California may authorize out-of-state betting systems to accept wagers on horse races conducted by
those associations, as prescribed; racing
associations which authorize a betting
system located outside this state to accept
wagers on a race must distribute certain
sums as license fees, purses, and commissions. As amended May 25, 1993, this bill
would, with respect to thoroughbred racing only, revise the distribution of the
amount remaining after payment of the

license fee by requiring 5% to be deposited with the official registering agency for
thoroughbreds for distribution as breeder
awards, owner premiums, and stallion
awards, and requiring the remaining
amount to be distributed 50% to the association conducting the race as commissions, and 50% to the horsemen as purses.
[S. GO]
AB 274 (Hoge). Existing law permits
CHRB to authorize any licensed association or satellite wagering facility to accept
wagers on races conducted in this state
comprising the program of racing generally known as the Breeders' Cup and feature races conducted in this state having a
gross purse of $50,000 or more. As amended
August 26, 1993, this bill would delete the
authorization to accept wagers on races
conducted in this state comprising the program of racing generally known as the
Breeders' Cup, and permit fairs and licensed associations to accept wagers on
any featured race in this state having a
gross purse of $20,000 or more if wagering is offered and under the conditions
specified in the bill. [A. Inactive File]
AB 1762 (Tucker). Existing law provides that no application for a horse
owner's license or for a license to conduct
a race meeting shall be granted unless the
applicant's liability for workers' compensation is secured in accordance with law.
As introduced March 4, 1993, this bill
would provide that no person shall be
licensed as a trainer, owner, trainer-driver,
or in any other capacity in which that
person acts as the employer of other licensees at a race meeting, unless his/her liability for workers' compensation coverage
has been secured in accordance with law;
prohibit CHRB from issuing or renewing
any license until the applicant has certain
documents on file with the Board relating
to workers' compensation coverage; and
prohibit an association conducting a racing meeting from permitting the entry of
any horse for a race unless the entry form
is accompanied by a valid certificate of
workers' compensation insurance. [S. Inactive File]
SB 847 (Presley). Existing law provides that an association licensed to conduct a racing meeting in the southern zone
may operate a satellite wagering facility at
a location approved by CHRB if the location is eligible to be used as a satellite
wagering facility during any of specified
periods. As amended April 27, 1993, this
bill would expressly authorize an association licensed to conduct a racing meeting
in Riverside County to operate a satellite
wagering facility at a location approved
by the Board under those conditions. [A.
GO]
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AB 1418 (Tucker). Existing law requires the execution of an agreement between, among others, the racing association conducting the meeting and the satellite wagering facility as a prerequisite to
the transmission of the audiovisual signal
of the live racing and the conduct of wagering at the satellite wagering facility. As
amended September 8, 1993, this bill
would permit the agreement to contain a
provision requiring the payment of a proximity fee to a racing association or fair as
a condition of receiving the audiovisual
signal of the live meeting under the circumstances specified in the bill. [A. Conference Committee]
AB 1764 (Tucker). Under existing
law, CHRB may authorize an association
that conducts a racing meeting in this state
to accept wagers on the results of out-ofstate feature races and out-of-state harness
or quarter horse feature races or stake
races or other designated races under prescribed conditions. As introduced March
4, 1993, this bill would define "out-ofstate" for purposes of these provisions to
mean anywhere outside this state within or
outside the United States. [A. Inactive
File]
The following bills died in committee:
AB 142 (Tucker), which would have required the organization representing thoroughbred horsemen to be an organization
whose members are owners of a racehorse
that has started in a California licensed
race in the preceding calendar year and
who, in the current calendar year, own a
horse eligible to enter a California licensed
race; AB 702 (Tucker), which would have
deleted existing law which requires
CHRB to provide by regulation for the
entering of thoroughbred and Appaloosa
horses in quarter horse races at a distance
not exceeding five furlongs at quarter
horse meetings, mixed breed meetings,
and fair meetings, and deleted existing law
which requires that minor breeds of horses
make up more than half of the number of
horses in the race; and AB 1556 (Tucker),
which would have revised existing law
which provides that parimutuel wagering
may be conducted only by a person licensed under the Horse Racing Law to
conduct a horse racing meeting, and only
within the enclosure and on the dates for
which horse racing has been authorized by
the Board.

U

LITIGATION
In CaliforniaHorsemen's Benevolent
and ProtectiveAssociation v. CHRB, No.
BS-0026323, CHBPA is challengingamong other things-CHRB's imposition
of restrictions on CHBPA's ability to expend funds for legislative advocacy pur-
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poses. On February 16, Los Angeles County
Superior Court Judge Robert O'Brien ruled
that CHBPA's legislative advocacy efforts
for the benefit of horsemen, generally or
specifically, constitute services rendered
to horsemen and fall within the purview of
CHBPA's authority relating to the expenditure of its funds; further, the court found
that CHRB may not limit or control
CHBPA's allocation of such funds (see
MAJOR PROJECTS).
In its decision, the court addressed two
key issues raised by the parties. On CHBPA's
first amendment claim. Judge O'Brien
stated that "legalized horse racing is subject
to all-encompassing government regulation;
that such regulation is necessary to carry out
the public policy of only allowing such gambling in a controlled, limited and monitored
fashion...; that the section 19613 monies
received by [CHBPA], which are derived
from a portion of wagers placed on legalized
horse races, are subject to statutes regulating
horse racing; [and] that although [CHBPA]
does have First Amendment rights, the regulation of its use of section 19613 monies
to ensure that such monies are used for statutorily authorized purposes does not violate
[CHBPA's] First Amendment rights." As to
whether the section 19613 funds expended
by CHBPA are "compulsory fees" as that
term has been used in cases like Keller v.
State Barof Californiaand Abood v. Detroit
Board of Education, Judge O'Brien found
that "the monies received by [CHBPA] pursuant to section 19613(b), a percentage of
wagers made on legalized horse races, are
not compulsory fees; that such monies are
not voluntary contributions by [CHBPA's]
members; that such monies are derived from
a source that never belonged to any individual member of the CHBPA; that the expenditure of such monies does not directly
affect any member's individual claims to
the funds because if the funds are not
expended, no member directly receives
any monetary benefit; [and] that the benefits, claims and interests of CHBPA
members to section 19613 funds, if any,
are attenuated from any tangible and direct
claim of members, including [the dissident CHBPA members]."
Accordingly, the court vacated that part
of CHRB's November 18, 1993 order
which prohibited CHBPA from expending
funds for legislative advocacy, and that
part of its modified February 3, 1994 order
which prohibited CHBPA from spending
more than 5% of its annual budget on
legislative advocacy without CHRB approval. CHRB is currently appealing the
court's ruling; however, the court's order
is in effect pending the appeal.
In January, attorney Ron Zumbrun
filed a suit in Sacramento County Superior
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Court against CHRB and members of the
quarter horse industry; in RonaldandAnn
Zumbrun v. CHRB, et al., No. 376925,
plaintiffs allege that California racing law
requires CHRB to assure equality between
breeds, and that the named defendants failed
to provide parity and equality for harness
racing at Los Alamitos in 1993 and 1994.

*

RECENT MEETINGS

At its April 28 meeting, the Board presented former Commissioner Rosemary
Ferraro with a resolution of commendation for her service as a CHRB member
from 1986 to 1994.

*

FUTURE MEETINGS
May 20 in Cypress.
June 24 in Sacramento.
July 28 in La Jolla.
August 26 in Del Mar.

NEW MOTOR VEHICLE
BOARD
Executive Secretary:
Sam W. Jennings
(916) 445-1888

P

ursuant to Vehicle Code section 3000
et seq., the New Motor Vehicle Board
(NMVB) licenses new motor vehicle dealerships and regulates dealership relocations and manufacturer terminations of
franchises. It reviews disciplinary action
taken against dealers by the Department of
Motor Vehicles (DMV). Most licensees
deal in cars or motorcycles.
NMVB is authorized to adopt regulations to implement its enabling legislation; the Board's regulations are codified
in Chapter 2, Division i, Title 13 of the
California Code of Regulations (CCR).
The Board also handles disputes arising
out of warranty reimbursement schedules.
After servicing or replacing parts in a car
under warranty, a dealer is reimbursed by
the manufacturer. The manufacturer sets
reimbursement rates which a dealer occasionally challenges as unreasonable. Infrequently, the manufacturer's failure to
compensate the dealer for tests performed
on vehicles is questioned.
In March, Governor Wilson announced
his appointment of Alan Skobin to NMVB;
Skobin, a Republic from Chatsworth, is employed by an automotive and real estate
investment company. Also in March, the
Governor announced the reappointment of
Stephen Wittman to NMVB; Wittman, a
Republican from Poway, is the senior managing partner in a law firm and has served
on NMVB since 1992.

U

MAJOR PROJECTS

Protest/Petition Actions. Following
the Sixth District Court of Appeal's December 1993 ruling that it did not properly
consider and adopt the administrative law
judge's (ALJ) proposed decision in the
franchise termination dispute between
Mitsubishi Motor Sales of America, Inc.
(MMSA) and Automotive Management
Group, which does business as Santa Cruz
Mitsubishi (SCM) [14:1 CRLR 163-64],
NMVB reconsidered the proposed opinion on remand and adopted it on April 1.
This dispute arose due to a letter dated
January 9, 1990, in which MMSA gave
notice to SCM of its intention to terminate
SCM's franchise; the sole ground listed
for termination by MMSA was SCM's
alleged failure to maintain the unrestricted
availability of lines of credit as set forth in
the Dealer Development Plan. This notice
of termination was later rescinded by
MMSA after SCM committed to reacquire
an unrestricted line of credit.
In a letter dated October 18, 1990,
MMSA again advised SCM of its intentions to terminate the franchise agreement,
this time due to SCM's alleged failure to
maintain a flooring line of credit. A copy
of this notice was received by both SCM
and NMVB on October 22, 1990; this
letter specified that the termination date
would be January 21, 199 1.
In late September or early October of
1990, SCM began negotiations with North
Bay Ford Lincoln-Mercury (North Bay) in
an attempt to reach an agreement under
which North Bay would purchase the assets of the Mitsubishi business from SCM;
SCM advised MMSA about these ongoing
negotiations. MMSA wrote a memorandum to SCM, dated January 17, 1991, in
which it reiterated the fact that the franchise was scheduled for termination on
January 21, 1991; however, MMSA further stated that it would be willing to consider the pending buy/sell agreement with
North Bay, as long as MMSA received
specified documentation by January 31,
1991. In a letter dated January 29, 1991,
SCM advised MMSA that North Bay had
backed out of the agreement to purchase
the assets of SCM; this letter was not
received by MMSA until February 5,
1991. By this time, MMSA had already
disconnected SCM from its computerized
dealer network.
On March 6, 1991, NMVB received a
document which purported to be SCM's
protest to the proposed termination of its
franchise. On March 18, 1991, NMVB
received MMSA's motion to dismiss. In
this motion, MMSA asserted that NMVB
does not have jurisdiction to consider
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